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Lack of Education Equity for Indigenous Students

l. Issue Summary

For over a century and a half, the United States (U.S.) used the Federal Indian school
system to assimilate Native Americans in an attempt to destroy ties with their Indigenous culture,
traditions, language and families. Native American parents who did not send their children to U.S.
schools were denied monetary support and rations.! The goal of the U.S. Indian education policy
was to erase the Indigenous way of life and language, in order to eventually take Native American
territories,? using boarding schools to accomplish this.

The U.S. operated or supported 408 boarding schools across 37 states between 1819
through 1969.2 The Department of the Interior’s Bureau of Indian Education Boarding School
Report released in March 2022 details the atrocities Native American children suffered while
attending boarding schools, which included physical and sexual abuse and sometimes death.*
Fifty-three unmarked burial sites at boarding schools for Native American children have been
identified thus far® with more expected to be located. At the boarding schools, the federal
government “deployed systematic militarized and identity-alteration methodologies” to assimilate
Native Americans.® These tactics included, but were not limited to, renaming Indian children from
Indian to English names; cutting children’s hair; prohibiting and preventing the use of Native
American languages, religions, and cultural practices; and forcing Native American children to
learn military drills.” Native American children were also required to perform forced manual labor
in trades that were “irrelevant to the U.S. economy.”®

The legacy of the U.S. Indian boarding school policy lives on today through education
inequity, racism and discrimination that Native American students encounter within public
schools. Ninety-two percent of Native American students attend public schools,® experience
disproportionate rates of discipline compared to non-Native American students, and are more than
twice as likely to face disciplinary actions and out-of-school suspensions than their white
counterparts.*

The Native American community comprises only one percent of the student population in
the U.S., however, they represent two percent of total school arrests and three percent of incidents
reported by school staff to law enforcement.!! Native Americans make up a disproportionate
number of the prison population in states like South Dakota where 55.3% of overall federal cases
involve a Native American, demonstrating the school-to-prison pipeline is still a significant
problem.*?

States in the U.S. have a responsibility to educate all students who live within the state’s
borders, including students who are members of Indian Tribes.* Native American students,
however, have drop-out rates of 34% and represent the lowest graduation rate of any demographic
across all schools.'* Much of this phenomenon is because “Native Americans are invisible to most
Americans.”®



Seventy-two percent of Americans rarely encounter or receive information about Native
Americans or have access to information concerning Native Americans leading to the lack of
visibility of Native American issues, culture and needs within the U.S.® Invisibility is frequently
experienced by Native American students in school settings that are not responsive to their unique
cultural needs through curriculum and content standards.’ Eighty-seven percent of state history
standards do not mention Native American history after 1900 and 27 states make no mention of a
single Native American in their K-12 curriculum.’®® The erasure of Native Americans’
contributions, innovations, and accomplishments in K-12 education “fuels harmful biases in
generation after generation of Americans who grow up learning a false, distorted narrative about
Native Americans.”*®

Teaching students contemporary Native American issues, about tribal nations, tribal
sovereignty, culture, the accomplishments of Native Americans and an accurate history of Native
Americans and colonization efforts will serve to break through the invisibility and stereotypes that
perpetuate bias and racism toward Native Americans. This requires availability, access to and
acceptance of Native American culture within the school settings. “A growing amount of research
has found that despite challenges, Native youth are looking to language, prayer, crafts, dancing,
singing, death/mourning traditions, and sharing of history through stories as sources of strength
and helpful to build resilience.”?°

Despite empirical data demonstrating the actions needed in U.S. schools to overcome
education inequity, more needs to be done to eliminate discriminatory policies and affirmatively
require the types of education, curriculum and content standards that Native American students
need to succeed. The U.S. Department of Education Tribal Consultation Policy’s mission is
“helping to improve the educational outcomes of all American Indian and Alaska Native (Al/AN)
students, including those attending public schools, who constitute over 90% of all Native
students.”?! However, there is lack of effective enforcement and implementation of policies.??

In October 2021, President Biden declared in an Executive Order that to fulfill the U.S.
treaty obligations to Native Americans, “executive departments and agencies must help advance
educational equity, excellence, and economic opportunity for Native American students,” in all
schools.? As part of this, agencies are required to develop a Memorandum of Agreement within
180 days including measurable actions each agency will take.?

The Departments of the Interior, Education, Health and Human Services jointly issued a
Memorandum of Understanding to “ensure the viability of Native Languages,” which included
identifying statutory or regulatory barriers that impede federal implementation of Native language
activities in school settings.?® In addition to these proactive steps, oversight and enforcement
actions by the U.S. Department of Justice’s Civil Rights Division and other Offices of Civil Rights
in other departments are also needed

In 2022, South Dakota, along with other states, enacted a law that prohibits teaching
students anything that causes an individual to “feel discomfort, guilt, anguish, or any other form
of psychological distress...,”?® which is a law prohibiting “divisive concepts” from being taught in
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schools.?’ In 2021, South Dakota’s Department of Education and governor rejected a committee’s
recommendation to include 20 Native American topics in social studies content standards to be
taught in public schools.?® In 2019, the South Dakota governor moved the Office of Indian
Education out of the South Dakota Department of Education.?® These laws and agency actions
serve as barriers to meeting unique cultural needs of Native American students.

Another area of concern to Indigenous educators is the lack of recognition of tribal
sovereignty for routine decisions affecting Indigenous students. For example, Tribal Schools in
South Dakota successfully fill teacher vacancies due to Covid under a Filipino Teacher Cultural
Exchange Program. The Filipino teachers are permitted to teach in the U.S. for two years under a
J-1 work visa which can be extended another two years under a waiver. The U.S. State Department
designates an agency to sign the work visa waiver rather than recognizing the Tribe’s sovereign
authority to make that determination.

Many educators and Native Americans believe that the ongoing disparity in the rates of
discipline, arrest and criminal prosecution of Native American students, and low graduation rates
of Native American students, reflect both intentional and unintentional racism in public schools.
For example, a class action lawsuit filed by the ACLU in 2006, which was settled and had been
monitored by South Dakota federal judge Charles B. Kornman until the consent decree was
terminated in 2017, alleged that the Winner School District used discriminatory practices against
Native American students who comprised 20% of the students. The lawsuit alleged that the school
district disproportionately targeted Native American students for disciplinary action, maintained
an educational environment hostile toward Native American families, and forced students to write
out confessions for school misconduct to be used in juvenile and criminal prosecutions.

After more than a decade of organizing and advocacy, including a class action lawsuit and
consent decree which was monitored for 11 years, Winner school district reported to the ACLU
that the number of suspensions of Native American students were reduced from 101 to 11 between
2006 and 2015.%° During the 2015-2016 school years, the school district reported no arrests of
students were made by the school district.3! In the 2021-2022 school year, Winner School District
reported 75% of their Native American students graduated high school and in the prior school year,
92% of the Native American students graduated from Winner high school.*?



1. Human Story

Deidrick OIld Lodge is a member of the Rosebud Sioux Tribe, residing
in Winner, South Dakota where he attended public school as a child.
Deidrick is physically disabled and learning disabled. He received special
education services until age nine when the Winner School District
decided he no longer qualified for these services. At age 11, following a
scuffle with a white student, Diedrick was required to write a
“confession,” then he was arrested by police and jailed for three hours.
The family was served a Petition charging Diedrick with Disorderly
Conduct and Disturbance of School. Deidrick was not provided a lawyer
at the court hearing and was sentenced to 90 days probation. Diedrick and
hIS mother filed a civil rights lawsuit with other Native American children seeklng to require the
Winner School District to provide them with equitable education opportunities.

1. Committee on Racial Discrimination Position

The situation of Indigenous Peoples “has always been a matter of close attention and
concern” to the UN Committee on the Elimination of Racial Discrimination. The Committee “has
consistently affirmed that discrimination against indigenous peoples falls under the scope of the
Convention and that all appropriate means must be taken to combat and eliminate such
discrimination.”** The Committee called on countries that ratified the ICERD to “[r]ecognize and
respect indigenous distinct culture, history, language and way of life as an enrichment of the State’s
cultural identity and to promote its preservation” and “[e]nsure that members of indigenous
peoples are free and equal in dignity and rights and free from any discrimination, in particular that
based on indigenous origin or identity.” The Committee has also stressed that governments should
“[e]nsure that indigenous communities can exercise their rights to practise and revitalize their
cultural traditions and customs and to preserve and to practise their languages.” The Committee
has made recommendations on the need for achieving and promoting education equity for
Indigenous students and regarding obtaining free, prior and informed consent of Tribes prior to
implementing actions that affect Native Americans.

Measures to guarantee, in law and in practice, the free, prior and informed consent
of Indigenous Peoples in policy-making and decisions that affect them....Adopt a
national action plan to combat structural racial discrimination, and to ensure that
school curricula, textbooks and teaching materials are informed by and address
human rights themes and seek to promote understanding among racial and ethnic
minority groups.... Guarantee, in law and in practice, the right of indigenous
peoples to effective participation in public life and in decisions that affect them,
based on their free, prior and informed consent....%



IV. U.S. Government Response

In its September 2012 Common Core report to the UN CERD, the U.S. “announced its
support for the United Nations Declaration on the Rights of Indigenous Peoples (“UNDRIP”).”%
but defined its interpretation of “free, prior and informed consent” as “meaningful consultation”
with tribal leaders but not necessarily requiring the Tribe’s agreement.

In 2021, the U.S. invoked its qualified endorsement of the UNDRIP and especially the
principle of Free, Prior and Informed Consent, and left it to individual states to identify the causes
of Indigenous education inequity while also broadening flexibility of individual states. But, the
U.S. report does not address educational equity for Indigenous students. This approach only works
when the states are actively attempting to achieve education equity. Many states are moving
further away from education equity for Indigenous students based on political ideology touted
prominently during the past presidential administration.*” The U.S. report, however, fails to
directly address educational inequities for Indigenous students and communities and leaves it to
states to set their own goals for closing student achievement and graduation rate gaps:

The Every Student Succeeds Act ... increased state flexibility to determine how
best to help meet children’s needs, [and] requires states to set ambitious goals for
closing student achievement and graduation rate gaps and provides states with
flexibility to develop innovative assessments. ...

V. Other United Nations and Regional Human Rights Bodies Recommendations

During the universal periodic review in 2020, the United States accepted the
recommendations made by Kenya to, [ijmplement deliberate strategies to reduce the gap between
African-Americans and the rest of the population, as well as between indigenous and non-
indigenous populations, and hence reduce structural and institutional discrimination.” * It also
accepted the general recommendation made by Botswana to “[take further robust and
comprehensive measures to promote wider and equitable access to quality education at all
levels.”40

VI. Recommended Questions

1. What new enforcement methods are being pursued since President Biden's issuance of the
October 2021 Executive Order to address states’ actions, policies and laws that censor and suppress
Indigenous culture, curriculum, history and language from being taught in public schools?

2. What specific actions does the U.S. plan to take to address ongoing traumas and
discrimination that Indigenous students continue to experience as a result of the policies and laws
adopted by some states who continue to promote assimilation and discrimination through
educational systems?

3. What specific actions does the U.S. plan to take to implement the objectives of UNDRIP
and that would broaden its interpretation of Tribal Sovereignty with respect to Indian education
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programs, curriculum and content standards, within both public and tribal schools, to advance
education equity for Indigenous students?

VIl. Suggested Recommendations

1. The U.S. Department of Justice should enter a Memorandum of Understanding that
promises to take decisive enforcement action against discriminatory state laws, policies, or agency
actions that defeat and undermine Indigenous education equity.

2. The U.S. Department of Education should recognize Tribe’s sovereign authority to make
routine agency decisions that affect Indigenous students’ education including Tribes’ authority to
approve J-1 Visa Waivers for Filipino teachers who already received initial U.S. State Department
approval for a work visa.

3. The U.S. Department of Education should define interpretation of free, prior and informed
consent as requiring written agreement from Tribes when Indigenous students are affected by a
state or federal policy, law or action.

For more information:

Stephanie Amiotte, Legal Director of the ACLU of North Dakota, South Dakota and Wyoming
P: (605) 332-2508
samiotte@aclu.org

ACLU Human Rights Program
humanrights@aclu.org
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